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NoTEs
have arisen. Such ambiguity, as for instance, what constitutes a
reasonable use or an excess of existing reasonable uses, will have to be
determined by the Court of Appeals after considering the circumstances of the cases as they arise. If judicial interpretation is not
sufficient to eliminate this difficulty, the only alternative is to amend
the statute in the next session of the General Assembly.
House Bill 497 is not intended to be a comprehensive water law.
It would be impossible to devise a law which would solve all problems
before they arise. If the recent serious droughts in the state continue,
more farmers will prepare to meet their water needs through irrigation,3 2 and the incidence of water rights litigation will surely increase.
In the fourth and final section of the Bill the Legislative Research
Commission has been directed to conduct a study of other specific
water problems. 33 If it is the aim of the legislature to enact a complete water code eventually, the enactment of this statute is a good
beginning.
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DOMESTIC RELATIONS-CAPACITY TO MARRY
In Littreal v. Littreal, the Kentucky Court of Appeals was asked
to reverse a decree annulling the marriage of an adjudged incompetent. The husband married after he had been adjudged incompetent
and a committee had been appointed. After a short time he abandoned
the wife at the request of his daughter. The wife, upon being notified
by the committee that she would have to leave the home of the husband, filed suit for separate maintenance. The committee filed an
answer and counterclaim asking that the marriage be declared null
and void due to the husband's lack of mental capacity. The trial court
annulled the marriage and the wife appealed. The Court of Appeals
reversed the chancellor on the ground that the evidence was insufficient to establish the mental incapacity of the husband at the time of
marriage.
It is significant to point out that only the marriage of an idiot or
'For data of increased irrigation in Kentucky, see note Ky. L.J. 493
(1954).
'(House Bill 497 as adopted provided in full: "Section 4. The General
Assembly recognizes that many specific problems relating to water resources exist.
To secure addtional information on this subject the Legislative Research Commission is hereby directed to conduct a study of water resources, usage and
rights and report its finding to the General Assembly at the 1956 session. All other
agencies of the Commonwealth shall cooperate with the Legislative Research
Commission in making this study when requested by the Commission to do so."
1253 S.W. 2d 247 (Ky. 1952).
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lunatic is void in Kentucky.2 The fact that one has been declared incompetent does not necessarily mean that he lacks the capacity to
enter into a valid marriage. An examination of the Kentucky statute
shows that a person may be declared incompetent for reasons other
than idiocy or lunacy. This statute defines a person of "unsound mind"
as follows:
As used in this chapter, unless the context requires otherwise, "person
of unsound mind" means an idiot, lunatic, one who from confirmed
bodily infirmity is unable to make known to others by speech, sign or
otherwise his thoughts or desires, and by reason thereof is incompetent
to manage his estate, or one whose mind because of an infirmity or
old age has become so imbecile or unsound as to render him incompetent to manage his estate.a (Italics supplied).

Clearly, inability to manage one's estate for reasons of bodily infirmity,
age or other reasons may fall short of incapacity amounting to idiocy

or lunacy. Therefore, being adjudged an incompetent under this
statute is not determinative that the incompetent lacks capacity to
marry as is an idiot or lunatic. 4 The test usually applied in Kentucky
to determine if one has the mental capacity to contract a valid marriage is whether the person has capacity to understand the nature of
the contract and the duties and responsibilities it creates.5 Although
logically there may be a class of persons who could not pass this test
and yet not be idiots or lunatics, legally speaking it is apparent that in
Kentucky since only the marriage of an idiot or lunatic is void, they
would be the only type persons of unsound mind who could not pass
the above test as to mental capacity. 6
Since, however, a marriage by an idiot or a lunatic is void in Kentucky, it would seem that an adjudication that one is incompetent by
reason of being an idiot or lunatic should make a marriage by him
void. This, however, is not the law. The adjudication is conclusive
of the mental capacity only at the time of the inquest; 7 it merely
raises a presumption of incapacity as to the future." The condition
'Ky. :Ev. STAT. see. 402.020 (1) (1953); Beddow v. Beddow, 257 S.W.
2d 45 (Ky. 1953); Johnson v. Sands, 245 Ky. 529, 53 S.W. 2d 929 (1932).
'Ky. REv. STAT. sec. 387.010 (1953).
'A committee may be appointed for anyone adjudged of unsound mind, under
Ky. REv. STAT. sec. 387.220 (1953); it is necessary that a person be adjudged of
unsound mind before a committee can be appointed. Daly v. Spencer's Comm.,
260 Ky. 19, 83 S.W. 2d 502 (1935).
'Gellert v. Busman's Adm'r, 239 Ky. 328, 39 S.W. 2d 511 (1931).
'Ky. RLv. STAT. sec. 202.010 (1953), provides in subsection (4) that: "'Idiot
means a person who has been from birth or infancy deficient in mental capacity,
and destitute of the ordinary intellectual powers;" (5) "'Lunatid' or insane person' means one who, having had a mind, has lost it." By the wording of this
provision and the way the courts use the terms, the writer assumes that the terms
lunatic and insane person are synonymous.
'Johnson's Committee v. Mitchell, 146 Ky. 382, 142 S.W. 675 (1912).
'Dowell v. Dowells Adm'r, 137 Ky. 167, 125 S.W. 283 (1910).
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of the contracting party's mind at the time of the ceremony must
govern the question of capacity, 9 rather than his state of mind at times
prior to or after the marriage. There is a strong presumption in favor
of the validity of a marriage in Kentucky. 10 The presumption raised
by a previous adjudication of incompetency would not of itself overcome the presumption of validity of the marriage, unless perhaps the
adjudication of idiocy or lunacy was at a time reasonably contemporaneous with the marriage. Other evidence in addition to the adjudication would therefore generally be required to prove incapacity
to contract a valid marriage.
An adjudication of lunacy may not be conclusive as to the future,
since it is possible that a lunatic may later go through a lucid interval
sufficient to contract a valid marriage. It is submitted, however, that
it should be different in the case of an adjudged idiot, that is, one
declared by the court to have been destitute of all reasoning since
birth. Such an adjudication should be conclusive of incapacity to
marry, since it is logical to assume that a person who never had a mind
will never acquire one.
In the principal case since the nature of the adjudication was
unknown, it is quite possible that the husband was adjudged of unsound mind for reasons other than idiocy or lunacy. And if the husband was declared of unsound mind for other reasons, the adjudication would not even raise a presumption of mental incapacity at the
time of the inquest or any future time. The only other evidence of
his mental incapacity was the statement of a doctor that at one time
he had only the mind of a six year old, and the statement of the committee that he believed him to be unsound,". but this was prior to or
after the marriage and did not establish his mental capacity at the
time of the marriage. The effect of such a retarded mind at the date
of marriage is an interesting question not here presented. The evidence
being of such nature, it would seem that the Court of Appeals was
entirely justified in reversing the decree of the chancellor.
Jmms T. YOUNGBLOOD
TORTS-SCOPE OF DISCRETION OF COUNTY COURT IN
LICENSING DRIVE-IN THEATERS
The securing of a permit to operate a drive-in motion picture
theatre has become a very important issue in many cities in Kentucky
today and seems to be giving the lower courts some difficulty. Just
935
10 Am. Jun. 191 (1941).

Supra note 1, at 249.
SIbid.

